IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

MATTHEW J. BENNETT,
Hantiff, Civil Action No. 7:04CV 00705

V. MEMORANDUM OPINION

UNITED STATES OF AMERICA, By: Glen E. Conrad

United States Didtrict Judge
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Defendant.

Michad J. Bennett (“Bennett”) brings this action pursuant to 26 U.S.C. 8§ 7433 claiming that the
Internadl Revenue Service (“IRS’) improperly requested that his employer disregard his W-4 and
withhold federd income taxes in accordance with its direction. Bennett seeks an injunction to prevent
the IRS from continuing its action aswell as the return of al funds withheld in accordance with IRS
ingructions. This case is before the court on defendant’ s motion to dismiss pursuant to Federa Rules
of Civil Procedure 12(b)(1) and 12(b)(6). For the reasons stated below, the court will grant
defendant’ s motion to dismiss.

FACTUAL BACKGROUND

In aletter dated December 5, 2003, Stephen P. Warner, an Operations Manager, Collection,
with the Questionable W-4 Program at the Internd Revenue Service office in Fresno, Cdifornia
requested that Roanoke County Fire & Rescue, the employer of Matthew J. Bennett, disregard
Bennett’' s W-4 and withhold tax asif he were claming single filing satus with zero dlowances.
Bennett's employer complied with the IRS srequest. Bennett believed that the IRS had taken an

unauthorized action and wrote a series of letters communicating his position to Stephen Warner;



Marilyn Brincefidd at Fresno Compliance Services, Representative Bob Goodlatte; the Inspector
Generd for Tax Adminigiration; and the Commissioner of the IRS.

In March of 2004, the Fresno IRS office forwarded Bennett’ sinitial letter to the IRS Appedls
Officein Fresno. The Appeds Officer incorrectly believed that Bennett was appedling a $500 penalty
assessed because of an incorrect W-4 form. Bennett responded that he was not appealing a pendty
but was contesting the vadidity of the IRS singruction to hisemployer. On July 13, 2004, the Appeds
Officer sent a second |etter to Bennett informing him that the gpped procedure did not apply to refusals
to comply with the tax laws because of condtitutional or smilar grounds. The Apped's Office then
returned Bennett’ s file to the W-4 Unit as a premature referral.

On August 1, 2004, Bennett reiterated his pogtion in another letter to Stephen Warner at the
Questionable W-4 Unit in Fresno. Bennett stated that he believed the IRS had no authority to override
his W-4 and to require his employer to withhold federa income tax in accordance with itsinstructions.
In aletter dated August 25, 2004, Warner responded that the IRS did have the authority to enact
regulaions to administer and enforce the tax laws and that those regulations gave the IRS the authority
to determine whether withholding certificates are correct. In afind letter sent on September 6, 2004,
Bennett again stated his position and requested that the IRS rescind its earlier request to his employer.
Bennett then filed this suit on November 30, 2004.

On February 14, 2005, the United States filed its motion to dismiss claming that Bennett's suit
is barred by the doctrine of sovereign immunity, the court lacks subject matter jurisdiction, and the
complaint seeks prohibited declaratory and injunctive relief. Bennett filed atimely response to the

government’s motion on March 7, 2005.



STANDARD OF REVIEW

When deciding amoation to dismiss under Rule 12(b)(6), the court must determine "whether the
complaint, under the facts dleged and under any facts that could be proved in support of the complaint,
islegdly sufficdent.” Eastern Shore Market, Inc. v. J.D. Assocs. Ltd. Partnership, 213 F.3d 175, 180
(4th Cir. 2000). The court must accept the alegations in the complaint astrue, and draw al reasonable
factud inferencesin favor of the plaintiff. The court should not dismiss acomplant for falureto date a
clam, unless it gppears beyond doubt that the plaintiff can prove no set of factsin support of hisclam

that would entitle him to rdlief. Conley v. Gibson, 355 U.S. 41, 45-46 (1957).

DISCUSSION

Was the action of the IRS a callection action to which the remedy afforded by 26 U.S.C. §
7433 applies?

A taxpayer may bring an action againg the United States in adidtrict court if an officer or
employee of the IRS, in connection with the collection of any federal tax, recklesdy, intentiondly,
or negligently disregards any statutory or regulatory provison. 26 U.S.C. 8§ 7433(a) (emphasis added).
Thiswalver of sovereign immunity, however, “must be strictly observed and congtrued in favor of the

sovereign.” Gonsalvesv. I.R.S,, 975 F.2d 13, 15 (1% Cir. 1992) (interna citations omitted).

Therefore, the United States Court of Appeals for the Fourth Circuit has held that “ § 7433 provides for
a‘civil action’ only for damages arising from the ‘collection’ of taxes, not for damages arisng from the

investigation and determingtion of tax liability.” Judicial Watch, Inc. v. Rossotti, 317 F.3d 401, 411 (4"

Cir. 2003). Furthermore, ligbility under that section arises only “where an IRS agent has violated the

taxing statutes or the regulations promulgated under them.” Gonsalvesv. I.R.S,, 975 F.2d 13, 16 (1%




Cir. 1992).

The government contends that the withholding processis a pre-assessment process and not a
collection of tax in the usua sense of theword. The government aso points out that a taxpayer need
not initiate alawsuit to recover excess withholdings because any excess withheld would be returned to
the taxpayer when he filed hisincome tax return. The government concludes that, because there has
been no callection action, the court lacks jurisdiction over Bennett’ s cause of action and his suit should
be dismissed accordingly. Bennett responds that the correspondence he received from the IRS as well
as various Interna Revenue Code sections do characterize withholding payments as “ collections,” not
assessments or determinations of tax.

The assessment of atax is“the decison to impose tax liability,” while collection activity

describes the * conduct of an agent trying to collect the taxes owed.” Shaw v. United States, 20 F.3d

182, 184 (5™ Cir. 1994). If Bennett were disputing the withholding at issue here solely because he
believed the IRS had improperly determined the correct number of dlowances or hisfiling Satus, he
would have no clam under § 7433 because such a clam would relate to the decison to impose tax
liability and the determination of tax, rather than its collection.

In this case, however, Bennett dams that he is digouting the method of the withholding in that
he clamsthe IRS improperly overrode his W-4 with its own ingtructions to his employer. In
Gonsalves, supra, the Court described IRS action with regard to that plaintiff’sincome taxes as
“collections’ of the taxes withheld from the plaintiff’ ssdlary. 975 F.2d a& 14. Infact, Title 26, Chapter
1, Subchapter C of the Code of Federa Regulations ded's with the withholding of employment taxes

and is entitled “ Employment Taxes and Collection of Income Tax at the Source.” (Emphasis added).
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It appears that the withholding of income taxes and the subsequent payment of those taxesto the
government by an employer doesfdl within the definition of collection activities rather than assessment
activities. Therefore, Bennett’s claim properly falls under 26 U.S.C. § 7433.

1. Did Bennett fail to properly exhaust his adminidirative remedies?

The government contends that Bennett failed to properly exhaust his adminigtrative remedies
and that, therefore, the court does not have jurisdiction to hear hisclams. A taxpayer may not bring
suit under 26 U.S.C. 8§ 7433 until he has exhausted the adminidirative remedies available within the
IRS. 26 U.S.C. 8§ 7433(d)(1). Internd Revenue regulationslay out the proper procedure for bringing
an adminigrative clam againg the United States. See 26 C.F.R. 8 301.7433-1(e). Theregulations
date that any adminidrative clam must be sent in writing to the Area Director, Attn: Compliance
Technica Support Manager of the areain which the taxpayer resdes. 26 C.F.R. § 301.7433-1(e)(1).
A 2003 Internd Revenue Bulletin changed this provision and sated that claims should be sent to the
case processing Site for the areain which the taxpayer resdes. 2003-19, 2003-14 IRB 703, April 7,
2003.

The adminidrative dam must indude the following information:

(i) The name, current address, current home and work telephone numbers and any convenient
times to be contacted, and taxpayer identification number of the taxpayer making the claim;

(i) The grounds, in reasonable detail, for the clam [];
(ii1) A description of the injuriesincurred by the taxpayer filing the dlam [];

(iv) The dollar amount of the claim, including any damages that have not yet been incurred but
which are reasonably foreseedble []; and

(v) The signature of the taxpayer or duly authorized representative.



26 C.F.R. 8 301.7433-1(e)(2). The regulations go on to state that a taxpayer may not bring an action
in federd district court for any amount in excess of that sought in the adminidrative dam, unlessthe
taxpayer can show that “the increased amount is based upon newly discovered evidence not reasonably
discoverable at the time the adminigtrative clam was filed, or upon alegation and proof of intervening
facts relating to the amount of the clam.” 26 C.F.R. 8 301.7433-1(f).

The government contends that Bennett failed to properly present his claim as required by the
regulations. The government notes that, even if Bennett's letters were to be construed as a clam under
8 7433, they fall to stidfy dl of the requirements of the regulation. Specificaly, none of Bennett's
letters were sent to the correct place, only some contain the proper contact information, and none state
aprecise dollar amount of hisclam. The government also notes that courts have interpreted the

exhaudtion requirement as jurisdictiona, see e.q., Smmonsv. United States, 875 F. Supp. 318, 319

(W.D.N.C. 1994), and concludes that the court lacks jurisdiction here because Bennett failed to
properly present his clam and exhaust his adminigtrative remedies.

The plaintiff responds by characterizing the regulation at issue, 26 C.F.R.
8 301.7433-1, as an “interpretive Treasury decison” not authorized by any particular statute and
concludes that the provisions of the regulation are not binding on him and hisclam. Contrary to
plaintiff’ s contention, however, Congress has expresdy ddegated the adminigtration and enforcement of
the Interna Revenue Code to the Secretary of the Treasury who may prescribe regulationsin
furtherance of the purposes of the Code. 26 U.S.C. 8 7801(a)(1). Thereisno dlegation that the
regulation at issue here was improperly enacted.

Bennett next assarts that IRS employees, including Stephen Warner and Marilyn Brincefield,



told him that his only remaining remedy wasto file alawsuit. Plantiff dso damsthat he had written a
letter directly to the IRS Commissioner who failed to respond or inform him of the proper stepsto file
his adminigtrative cdlam. Bennett aso contends that his letters to various personnd within the IRS did
include dl the necessary information required by the regulation. Findly, Bennett argues that he falled to
include the specific amount of his clam because that amount continues to increase as his employer
withholds the tax.

In Hunt v. United States, the plaintiff had dso had voluminous correspondence with the IRS

regarding dlegedly improper liens. Hunt v. United States, 178 F. Supp. 2d 537 (D. Md. 2002).

However, the plaintiff in Hunt hed failed to provide the IRS with any documentation indicating the
amount of damages he had allegedly suffered. 178 F. Supp. 2d at 538. The Court held that “assertion
of the amount of dleged damageis an essentid part of the adminigtrative remedy process, a clamant
cannot recover an amount in excess of the dollar amount sought in the adminidrative clam.” 1d.
Therefore, the Court found thet dl of the plaintiff’s clams failed because he hed failed to exhaugt his
adminigtrative remedies. 1d.

Likewise, in this case, Bennett failed to provide any representative of the IRS with the amount
he clamed in damages. In addition, he failed to send his requests to the correct location for an
adminigrative clam and faled to include the required information in some of the letters he did send to
various offices. It does gppear that Bennett has failed to follow the proper procedure for an
adminigrative clam within the IRS and, as aresult, has failed to exhaust his adminigtrative remedies.
Regardless of whether plaintiff has properly exhausted his adminigrative remedies, however, hiscdam

would gl fail because of the operation of the Anti-Injunction Act and the Satute governing civil actions



to obtain refunds of income taxes, as discussed below.
1. |s Bennett’ s requested relief barred by statute?

The government contends that the relief Bennett seeks, an injunction to prevent the IRS from
refusing to accept his own W-4, is barred by the Anti-Injunction Act. The Anti-Injunction Act
provides asfollows:

[N]o suit for the purpose of restraining the assessment or collection of any tax shal be

maintained in any court by any person, whether or not such person is the person against whom

such tax was assessed.
26 U.S.C. 8§ 7421(a). The Fourth Circuit has described the effect of the Act as*“smple and obvious:

courts lack jurisdiction to issue injunctive relief in suits seeking to restrain the assessment or collection of

taxes” Judicid Watch, Inc. v. Rossotti, 317 F.3d 401, 405 (4" Cir. 2003). Furthermore, the

prohibition in the Act gpplies whenever “the IRS action represents ‘ a good-faith effort to enforce the

technicd requirements of thetax laws’” 1d. at 407 (quoting Bob Jones Universty v. Smon, 416 U.S.

725, 740 (1974)). Because Bennett seeksto restrain the IRS from collecting certain taxes, the Anti-
Injunction Act would appear to apply unless one of two exceptions applies.

Fird, an action will not be barred if the plaintiff can show that (1) under no circumstances could
the government ultimately prevail and (2) equity jurisdiction exids. Id. at 407. The plantiff bearsthis
burden of proof and the government will obtain adismiss if it has agood fath basisfor itsclam. Elias
v. Connett, 908 F.2d 521, 525 (9" Cir. 1990). To succeed in his claim, Bennett must prove that the
IRS or its agents recklesdy, intentiondly, or negligently failed to follow the prescribed methods for the

collections of taxes as established by statute or regulation. 26 U.S.C. 8 7433(a). See also, Gonsalves

V. IRS, 975 F.2d 13, 16 (1% Cir. 1992); Shaw v. United States, 20 F.3d 182, 184 (5" Cir. 1994).




Bennett clams that the IRS had neither statutory nor regulatory authority to order his employer to
withhold taxes from his paycheck at arate other than that determined by the W-4 provided by Bennett
to hisemployer. Specificdly, Bennett clams that the regulation cited by the IRS asthe bass of its
authority to ingtruct his employer to disregard his W-4 is not authorized by any specific provison of the
Internal Revenue Code.

Bennett’ s contention with regard to the invdidity of the regulation is without merit. As noted
previoudy, the administration and enforcement of the Internal Revenue Code is delegated by statute to
the Secretary of the Treasury who may prescribe regulations in furtherance of the purposes of the
Code. See 26 U.S.C. 8 7801(a)(1). Furthermore, al persons liable for any tax or the collection of
any tax under the terms of the Internd Revenue Code are required to comply with the rules and
regulations prescribed by the Secretary. 26 U.S.C. 8§ 6001. One of those requirementsis that an
employer must deduct and withhold from its employees wages the tax determined in accordance with
the provisons of the Code. 26 U.S.C. 8 3402. In fact, the employer itself can beliable to the
government for the amount of the tax that must be withheld in accordance with the Code. 26 U.S.C. §
3403.

In furtherance of these purposes, regulations specify that the IRS may find that awithholding
exemption certificate is defective and may ingtruct the employer to withhold taxes from the employee on
the basis of ingtructions from the IRS rather than in accordance with the W-4 furnished by the
employee. 26 C.F.R. 8§ 31.3402(f)(2)-1(g)(5). Courts have noted that an employer is obligated to
comply with the indructions of the IRS in withholding sums from the paychecks of its employees, even

when those directions conflict with the information provided by the employee on hiswithholding



certificate, because the employer is smply complying with gpplicable IRS code sections and regulations

governing withholding. See, e.q., Chandler v. Perini Power Constructors, Inc., 520 F. Supp. 1152,

1153 (D.C.N.H. 1981); McFarland v. Bechtdl Petroleum, Inc., 586 F. Supp. 907, 910 (N.D. Cal.

1984).

Here, the IRS gppears to have acted in accordance with properly authorized regulations that
permit it to override an employee s withholding certificate. In this case, there is no indication thet the
IRS did anything other than follow those requirements in notifying Bennett’ s employer to withhold a a
different rate. Regardless of whether Bennett could ultimately prove that the IRS improperly calculated
the proper number of exemptions, it appears that the IRS followed prescribed methods of collection
and that, therefore, Bennett's claim under 26 U.S.C. § 7433 iswithout merit. Therefore, the first
exception to the Anti-Injunction Act would not apply.

The second exception gpplies “where . . . Congress has not provided the plaintiff with an

dternative legd way to chdlenge the vdidity of thetax.” Judicid Watch Inc., 317 F.3d at 408 (quoting

South Cardlinav. Regan, 465 U.S. 367, 373 (1984)). The exception would not apply, however,

where a plaintiff has any accessto judicid review, even if the plantiff did not have accessto alegd
remedy for the precise harm alegedly suffered or did not like the available remedy. 1d. In Bennett's
case, he does have alegd remedy to reclam any excess amount of income tax withheld. He can smply
file hisincome tax return for the year and receive afull refund of any overpayment.! Therefore, this

exception does not apply.

1 Bennett has made no claim as to any interest potentially lost between the time his federal income taxes
were withheld and the time of any tax refund, therefore the court need not address that issue.
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Bennett contends that, while the Anti-Injunction Act may bar an injunctive remedy for the
authorized collection or assessment of tax, the Act does not apply here because the IRS has used an
unauthorized collection method. Again, this goes back to his argument that the IRS has no authority to
override the W-4 he provided to his employer and require his employer to withhold taxes a a higher
rate. Asnoted previoudy, however, the regulations do appear to authorize the IRS to take such action.
The Anti-Injunction Act is, therefore, abar to Bennett’s request for an order to restrain the IRS from
taking its collection action.

In addition to his request for injunctive relief, Bennett has aso requested that the court order the
IRS to return al the income taxes withheld by his employer in accordance with the IRS s direction.
Bennett clams that he will not ultimately owe any federd income tax.

Civil actions to obtain refunds of taxes are governed by 26 U.S.C. 8 7422 which provides, in
pertinent part, asfollows:

No suit or proceeding shal be maintained in any court for the recovery of any internd revenue

tax aleged to have been erroneoudy or illegally assessed or collected, . . . or of any sum

aleged to have been excessve or in any manner wrongfully collected, until aclam for refund or
credit has been duly filed with the Secretary, according to the provisons of law in that regard,
and the regulations of the Secretary established in pursuance thereof.
26 U.S.C. § 7422(a). The regulations regarding clamsfor credit or refund of income taxes specify that
“in the case of an overpayment of income taxes, aclaim for credit or refund of such overpayment shall
be made on the appropriate income tax return.” 26 C.F.R. 8 301.6402-3(a)(1). A clamunder §

7433 “was not intended to supplement or supersede, or to dlow taxpayers to circumvent” the proper

procedures under § 7422. Gonsavesv. |.R.S,, 975 F.2d 13, 16 (1% Cir. 1992). Therefore, unlessa

taxpayer filesthe proper refund claim, the district court lacks jurisdiction over arefund action. Szego v.
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C.L.R., 911 F.2d 724 (4™ Cir. 1990). Bennett has not aleged that he has made such aclaim on any
income tax return. Asaresult, it gppears that he may not maintain a separate civil action under § 7433
to recover the amount of income tax that he alleges was excessive or wrongfully collected.

CONCLUSION

Bennett’'s cause of action is generaly governed by 26 U.S.C. § 7433 because the withholding
of federd income taxes and their subsequent payment to the government is properly considered a
collection activity. Bennett’s suit probably may be dismissed based upon hisfailure to exhaudt his
adminigtrative remedies. Even if those remedies were properly exhausted, however, the court would
lack jurisdiction to entertain his claim because the relief Bennett requests is barred by the Anti-
Injunction Act and the operation of 26 U.S.C. § 7422 governing suits for the refund of income taxes.
In any case, Bennett has not suffered any red injury here because he has the opportunity to file his
federa income tax return and recaive the full amount of any income taxes withheld that are in excess of
his ultimate tax lidbility. The court will grant the defendant’s motion to dismiss.

The Clerk is directed to send certified copies of this Memorandum Opinion and the
accompanying Order to plaintiff and dl counsd of record.

ENTER: This 29" day of March, 2005.

/9 Glen E. Conrad
United States Didtrict Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

MATTHEW J. BENNETT,
Hantiff, Civil Action No. 7:04CVv00705
V. ORDER

UNITED STATES OF AMERICA, By: Glen E. Conrad

United States Didtrict Judge
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Defendant.

For the reasons stated in the accompanying Memorandum Opinion, it is hereby
ORDERED
that the defendant’s motion to dismissis GRANTED.
The Clerk is directed to send certified copies of this Order to plaintiff and al counsd of record.
ENTER: This 29" day of March, 2005.

/9 Glen E. Conrad
United States Didtrict Judge




